Where different treatment options were available, it should be the patient rather than the doctor who decides which option to take. Two limited exceptions were preserved where it would be 'seriously detrimental to the patient's health' to provide information to a patient and cases of necessity, for example where an unconscious patient requires urgent treatment. Looking at the totality of the information provided to Mrs Thefaut, the Judge concluded that she had not been given a sufficiently balanced summary of her options. • • Consenting for elective surgery cannot be reduced to a few minutes at the end of a consultation. It has to be an ongoing process with adequate time and space for the patient to reflect on the advice given and to come to their own decision.
• • Greater care is required to document advice in elective cases. If surgery is truly elective, it will be much easier for a patient to prove that with proper advice they would have chosen not to go ahead.
• • The option of conservative treatment: discuss with patients in every case the extent to which conservative treatment is an option. Record that you have done so.
• • Be cautious in estimating the prospects of success. If it is difficult to provide an accurate estimate, do not be afraid to say so.
• • Make sure that you advise in respect of all the material risks. In Thefaut, the surgeon failed to warn of a risk of 'up to 5%' that the surgery would worsen the patient's condition. Some surgeons like to avoid causing unnecessary worry to patients. That is unlikely to succeed as a defence. Patients will almost always say in court that they would rather have known the risks than be shielded from them.
• • There is no hard and fast rule as to how big a risk must be in order to merit mention. This is because risks vary in significance between patients.
• • Avoid 'one size fits all' advice. In Montgomery, the Supreme Court emphasised that the amount of information to be provided depended in part on the individual patient. This is why lengthy booklets setting out the risks of surgery may have a role in the consenting process but will never be a substitute for individual discussion and advice. the Judge was very critical of the fact that the patient signed a consent form on the day of surgery, pointing out that by then she was committed to surgery.
• • Patients must be given a realistic option to change their mind at any stage prior to surgery. It is important that this is documented.
• • Where there is a long gap between going on a waiting list and surgery taking place, it is particularly important to make sure that as the operation approaches a patient has not changed her mind.
• • Good record keeping is essential, but it will only help if it reflects good advice. A detailed note recording some risks but leaving important ones out might be good evidence that your advice was incomplete.
• • Use clinic letters to demonstrate that you have given appropriate advice as to risks, benefits and alternative treatments. It is a good idea to copy these to patients. This makes it much harder for a patient to deny having been properly advised.
You might think much of this is overkill.
There will be some surgeons who are unhappy at being told by a lawyer how to practise their profession. Others will recognise that the courts have simply caught up with a change that has come from the medical profession 
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